


































LAND USE COMMITTEE MINUTES 
Council of the County of Maui 

August 16,2006 

think fonnal protest were filed to number 40 percent of the real estate owners situated within the 
distance of 500, 500 feet of the project. So that would be a factual detennination that would 
need to be clarified by the Planning Department. 

COUNCILMEMBER ANDERSON: So, did you search the County Code for this requirement or you're 
just not recollecting it? 

MR. GIROUX: Well, I, I don't see it in the Charter and I don't see it in your Rules. 

COUNCILMEMBERANDERSON: I'm asking about the County Code? 

MR. GIROUX: No, I did, I did not do a full search of the County Code, but I don't believe there's 
anything in there. 

COUNCILMEMBER ANDERSON: I'll check myself. Thank you, Mr. Chair. 

CHAIR CARROLL: Thank you, Ms. Anderson. Any further questions at this time? Ms. Johnson. 

COUNCILMEMBER JOHNSON: And I don't know, Mr. Foley and Mr. Alueta, during the discussions 
'cause I haven't read all the minutes of the original meeting and of course some of the Members 
have changed, because one of the issues that we're taking up in fact tomorrow is the Open Space 
Master Plan and some of the reservation of spaces of certain key areas in the Kihei community. 
Have you either through General Plan or through looking back through these minutes at any 
point, has any acquisition on the part of the public for public use, preservation of wetlands that 
type of thing for public use, has this property ever been looked at to acquire? 

MR. ALUETA: My, my only recollection of the property is that there was, when they came in or the 
property . . . for some, for some reason or another they did an enhanced wetland. So, the 
wetlands that are there now have been enhanced I think to ... so they were able to fill part of the 
wetland. 

COUNCILMEMBER JOHNSON: Okay. But if we were to do let's say a wetland restoration program 
or part of trail system or anything of that sort, has that ever been discussed in KCA or anything 
along those lines? Or, has it never? 

MR. ALUETA: They, they were already, did a wetland enhancement on the property. So what happened 
was to en ... , enable them to fill portions of the property, and during the development, I believe, 
for the Kihei Veterinary Clinic--we believe this was one property at one time where the Kihei 
Veterinary Clinic is on--is that in order to fill part of it they enhanced the ... enhanced or 
restored--

COUNCILMEMBER JOHNSON: Okay. 

MR. ALUETA: --the, the remainder of the wetland. And that--
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MR. FOLEY: That's what would be saved. 

COUNCILMEMBER JOHNSON: And so, there would be no other purpose, I guess, in keeping this or 
would we have to go back to the community to see what their input or take might be on acquiring 
space such as this to, for public purpose? 

MR. ALUETA: You would have to go back through the Community Plan process. I believe as 
indicated, as I sort of mentioned or prefaced earlier, that this did go through the Community Plan 
process, and that's when this property was changed from Residential to Business. 

COUNCILMEMBER JOHNSON: Okay. And that was the last go around I think you had mentioned? 

MR. ALUETA: Yes, to the last go around. 

COUNCILMEMBER JOHNSON: Okay. So before that its use was always Residential? 

MR. ALUETA: Yes, it was designated Residential. 

COUNCILMEMBER JOHNSON: Okay. So through that Community Plan amendment process 
essentially that placed the owner of the property in conflict so that they couldn't do anything 
with the property. Is that correct? 

MR. ALUETA: I'm, I'm not following your question. 

COUNCILMEMBER JOHNSON: Well, when you have a Community Plan that's inconsistent with the 
underlying zoning, you essentially can't do anything with your property. 

MR. ALUETA: Correct. If it's, well ... 

MR. FOLEY: You can build a house on it. 

MR. Yeah, you can build a house on But there was ... they, they're the ones sought--

COUNCILMEMBER JOHNSON: Right. 

MR. ALUETA: --the Business designation with the intent of once they got the Community Plan 
designation, they'd come forward to the Commission and to this Council for a zoning change to 
some type of a Commercial designation in which as indicated earlier where the original plan was 
an Ace Hardware. Now that's morphed to something else. 

COUNCILMEMBER JOHNSON: Right. And, and that's my whole point is that they're thinking at that 
point in time would be that they would build a hardware store or something, which they went 
forward, sought the Community Plan change because of changes that were going on in the Kihei 
community. Now because of changes that have really come about and they aren't able to go 
forward with that plan, they're kind of caught between this rock ... (CHANGE TAPE) ... if we 
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were to go back to the community and just get input, I know that my Committee's going to be on 
another, you know, the North-South Collector Road and the Open Space Master Plan for South 
Maui going to be in Kihei tomorrow. So, you know, I, I mean may ask privately what some of 
the people feel about this particular property. But if let's say there was public desire to acquire at 
this point in time based on the inconsistency between the Zoning and the Community Plan 
Designation, and we were to Change Zoning or Community Plan, and make it Open Space and 
try to acquire, would that be something that the Department would consider supporting or 
looking at or even having us pursue? 

MR. FOLEY: Mr. Chairman, we, we would of course look at it but, you know, you're, if you look at the 
aerial photograph that was given to you today, you'll see that this, this parcel was in the, in the 
middle of the block, and the wetland is already enhanced. So, if, if it was to be acquired for 
Open Space, it would probably be like a, a neighborhood park, and, and that's not the, that's not 
the type of, of park or size that the Parks Department has been encouraging. So, I think it's very 
unlikely that, that the, we'd be very interested in, in acquiring a, a parcel in this location ev ... , 
even with the park. I think 10,000 square feet of the 44,000 square feet is, is the wetland .. . 
sump like that. 

COUNCILMEMBER JOHNSON: Okay. So roughly a quarter of the space? 

MR. FOLEY: Yeah. 

COUNCILMEMBER JOHNSON: Alright. Thank you very much, Mr. Chair. And, you know, the only 
reason I'm looking at this is because right now these applicants have waited a long time to go 
forward with some type of project. And right now because the Community Plan is inconsistent 
with the zoning, I, I just really feel that because their original proposal got turned down they 
can't really do much of anything with it, without going one way or the other. So, that's why I'm 
asking the other questions that I am to see if there is any way that this Council, Planning 
Commission, or members of the public might be interested in this property so that we could at 
least move forward and let them know one way or the other what we want to do. Thank you, 
Mr. Chair. 

CARROLL: Members, we're getting close to the point where the Chair is probably 
going to make a recommendation. This is a rather unusual situation that we're in right now. And 
it's been made very clear by everyone that this application obviously should not have taken this 
long. And to the Members and the members of the public, I will say that when this Committee 
was formed after the 2004 election, to say the least our agenda was formidable. We have heard 
items that I've heard when I was on the Planning Commission nine years ago. But since this is 
unusual and we are coming to the end, if there is no objection, I would like to call the applicants 
to the podium. 

COUNCIL MEMBERS: No objections. 
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CHAIR CARROLL: Thank you. Mr. Munekiyo. Mr. Munekiyo, at this time you've heard how far we 
have gone. We usually don't do this, but because of the unusual circumstances I'm going to ask 
if you would make any comment at this time. 

MR. MUNEKIYO: I think, Mr. Chair ... first of all, we appreciate the opportunity of coming before 
the Committee. It's been a, a fairly lengthy process as, as everyone has acknowledged. And 
although listening to the discussions been quite helpful for us, and if I could just comment that I 
don't think from what I heard that the applicant disagrees with what has been discussed, and that 
is the reason why we had put forth our proposal. Yes, it has been a long time. Yes, there has 
been changes in traffic conditions. But, if I may just clarify that when the application was first 
filed, it was a consolidated Change in Zoning, Special Management Area Application back in 
2001. Consolidated because at that point there was a specific use in mind. Now although the use 
has been abandoned, the, the need for zoning has not changed. And in fact, what we're seeking 
is the ability to gain some utility off the property through a more narrowed scope of zoning. I, I 
think, again, we agree that there needs to be a look at what proposals might arise out of the 
application, what the associated impacts may be. I think where there is a difference in perception 
perhaps, Mr. Chairman, is, is one of approach, whether the applicant should perhaps withdraw 
the application at this point or let the matter be filed and start all over, or whether the matter 
should be ... allowed to proceed as a, a Council matter because in either way, in either case, the 
same kind of exercise or analysis would be undertaken. So, I, I suppose from the applicant's 
standpoint the preference would be to allow it to go through the Council process rather than start 
over. But, I think, we, we all agree that it's been a long time. We all agree that there are certain 
needs to be addressed. And so, I, I again, I just want to make it clear that ... we appreciate the 
discussion. It's, it's something that we full ... , fully concur with as far as the substance of the 
discussion. And again, it's just a matter of approach and again that's, that's all I'd like to 
comment on, Mr. Chair. 

CHAIR CARROLL: Thank you, Mr. Munekiyo. Is there any, any questions for the applicant? Seeing 
none. Thank you very much. Members, the floor is still open before the Chair gives his 
recommendation. Mr. Pontanilla. 

Thank you. Mr. Munekiyo. 

Oh, Munekiyo. sorry, Pontani1la. I see you raised over 
there. 

VICE-CHAIR PONTANILLA: No, I raised it late. 

CHAIR CARROLL: We'll buy you a longer arm. 

VICE-CHAIR PONTANILLA: Thank you. Mr. Munekiyo, in, in regards to going back to the 
community as well as Kihei Community Association and doing the traffic study, when do you 
intend to do that? Upon this approval or if you don't get approval today, when do you plan to do 
all three items? 
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MR. MUNEKNO: What we're hoping, Council Member, is that the Committee would consider a 
deferral action and that allow us to do the studies, to do the schematic alternatives, to meet with 
the community, and we will make an earnest effort to reach out to everyone. And then, perhaps 
after two or three months have that information ready. We understand that given what the Chair 
has said that we may not have that opportunity to return this term. But, I guess, again it would 
be something that we'd initiate if the Committee decides to defer. Now again, there are certain 
risks that the applicant understands with that action as well. So, again, we're, we're all dealing 
with a very difficult set of circumstances and we're just trying to make the best of it at this point. 

VICE-CHAIR PONTANILLA: Thank you. Thank you, Chair. 

CHAIR CARROLL: Thank you. Mr. Molina. 

COUNCILMEMBER MOLINA: Yeah. Thank you, Mr. Chairman. If I can ask just a question 
regarding the applicant's lease with Azeka's for the hardware store. How long is that lease for? 

MR. KAMITAKI (from the audience): It was signed for ten years. 

COUNCILMEMBER MOLINA: It's ten years? 

MR. MUNEKIYO: Ten year lease. 

COUNCILMEMBER MOLINA: Okay. And I asked that because of the issue of time--

MR. MUNEKNO: Yeah. 

COUNCILMEMBER MOLINA: --that the applicant has to deal with. Okay, thank you. 

CHAIR CARROLL: Any further questions? Seeing none. Thank you, Mr. Munekiyo. Members, any 
further discussion before the Chair has comment before he makes his recommendation? 
Ms. Johnson followed by Ms. Anderson. 

COUNCILMEMBER JOHNSON: Because of the legal issues that Ms. Anderson raised regard to a 
particular position about that this wasn't a legal way to consider this application, and given 
comments that were made by the applicant because these where conjoined applications both for 
the Change in Zoning and also for the permitted uses, is there some way, Mr. Chair, that we 
could get a written legal opinion about which would be correct because I think if it was a, an 
application that was corning forward in two different parts? I'm, I just want to know whether or 
not Ms. Anderson--and if you can give an, an answer right now, Mr. Giroux, that's fine. 

MR. GIROUX: Yeah. 

CHAIR CARROLL: Mr. Giroux. 
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MR. GIROUX: I'd like to comment now. As far as what we're looking at, I think Joe mentioned that 
the, the analysis is that we're looking at whether or not there's been a substantial change to this 
Bill. Looking at that there's been a significant change in the use, if you see that, that's a sub ... , 
substantial change to the, the Bill itself, then you have to look at the Charter and, and see 
whether or not going forward without including the Planning Commission would be a 
circumvention of the Charter. And if you, if the Char ... , the purpose of the Charter is to get 
recommendations and, you know, some guidance from that body, then by proceeding forward 
without getting recommendations based on, you know, current time you ... there, there could be 
a strong argument that you're circumventing the Charter. So that's something that really needs to 
be looked at closely and, and debated as far as the body if you are going to, to do that because 
the reality is it's only when it's going to be challenged will that be an issue. When you're 
looking at a piece property that has gone through significant challenge as one of the proposed 
uses, I think you can assume that any other proposed uses after that may also be controversial. 
So by doing the most conservative thing in this situation, you will in the future avoid other, you 
know, other actions that may even slow down the process even more than just starting over and 
including the ... including the body of, of review that would give you a recommendation. 

COUNCILMEMBER JOHNSON: So, in all fairness to the comments made by Mr. Munekiyo, even if 
we were to vote, let's say to defer, what we should be doing in the interim based on what your 
statement was that once we get input, once we get the information from the applicant that is a 
little further down the line, then take that to the Commission, or would you say that at this point 
in time we should take the item that we have before us and seek input from the Commission? 

MR. GIROUX: Well, I, I think the applicant has to look at, at, you know, what, if, if they choose, if, if 
they choose to suggest that you take that course of action, then they have to look at what kind of 
risks they're exposing, you know, their, their project to as far as public action. I mean if, if 
somebody's going to try to file an injunction or say that we didn't use the correct process or 
yada, yada, yada. You know, there are, you know, there are ways that if you want to go back and 
make it as clean as possible so you're not looking or waiting for some kind of outside action, you 
know, to be filed in Circuit Court to try to slow this up or any, any possible way, the most 
conservative approach is to do it the cleanest. And, and that way there would, there would be no 
chan ... , there would be no possibility of challenge you took it back and, and treated it as a 
clean procedure. And, and looking at the passage of time where so much has changed and 
looking at the change proposed use, the, you know, the most advisable thing is to take the 
most conservative action even if currently that would look like the longest route. But, you know, 
I mean if you're willing to roll the dice, and you're, you're gonna say well we'll just go until 
somebody sues us, then that's, that's the risk, you know, that's the risk of, of, you know, the, the 
choices that, that are, that are looked at, the options, I guess. 

COUNCILMEMBER JOHNSON: So, in, in, in this particular case, if we understand some of the, I 
guess, the situation that has transpired over time, and I heard Councilmember Tavares too 
because I also, although I know that these fees that were paid way back when were to address 
that particular issue. If we, as a Council, were to set, you know, deny this but issue a 
recommendation to the Planning Commission or the Planning Director that when a new 
application is submitted that we would request that the fees be waived. Can we even do that 
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because I know that by Charter we also cannot direct the actions of any administrative official? 
Would that be something that we would do or ... ? 

MR. GIROUX: You know, that, that raises some issues that I wasn't prepared to address today. As far 
as that goes, yeah, I think you might be looking into, you know, possibilities of, of, you know, 
overstepping the, the bounds of, of, of, you know, what, because the, as far as what the budget 
set up is and, and, and such as far as directing the Director to waive fees and such, yeah, that is 
treading into very, very treacherous waters, I believe. 

COUNCILMEMBER JOHNSON: Yeah, and, and the only way that fees would be waived is ifit was a 
Council initiated action for the Change in Zoning, where let's say, we wanted to do village mixed 
use or whatever--

MR. GIROUX: Right, because--

COUNCILMEMBER JOHNSON: --a separate zoning? 

MR. GIROUX: --by statute you wouldn't be, you wouldn't be required to, to, you know, pay filing fees 
and such. 

COUNCILMEMBER JOHNSON: Okay. Alright, alright. Thank you very much. 

CHAIR CARROLL: Members, I realize this is unusual, but I would like to call the applicant to the 
podium again, if there's no objection? 

COUNCIL MEMBERS: No objections. 

CHAIR CARROLL: Thank you. Mr. Munekiyo. 

MR. MUNEKIYO: Thank you, Chair, for the opportunity. Listening to the discussion, Members, and 
then consulting with the applicant, we understand the very difficult set of circumstances the 
Committee faces. And I think what the applicant would like to offer at this time if it's okay, 
Mr. Chair, is that they would be willing to withdraw the application and start over. I, I think it 
just sounds to be the best option for everybody. And, however, we would like to thank the 
Committee for the opportunity. As Mr. Kamitaki mentioned, and I'd just like to reiterate because 
he mentioned this to me, is that when they as a business, family business do things, they want to 
do things the correct way, the right way, and they felt, they felt that this might be the west [sic], 
best thing to do at this point. So, we make that offer and willing to start over. 

CHAIR CARROLL: Mr. Munekiyo, on behalf of myself as Chair, to you and your applicant, I would 
like to say thank you for your concern for the community in withdrawing this application and 
pursuing it again. I think it is better for all and we appreciate the sacrifices that you've made. I 
am just really ... for myself I will say I'm really sorry that this took so long to be heard. But 
since we are at this point, your withdrawal is appreciated. Thank you. 
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MR. MUNEKIYO: Thank you, Mr. Chair. 

CHAIR CARROLL: Members. Ms. Anderson is first, then we will call on Mr. Molina. Ms. Anderson. 

COUNCILMEMBER ANDERSON: I'm, I'm just wondering if Mr. Alueta has the app ... , application 
with him for this project? 

MR. ALUETA: Yes. 

COUNCILMEMBER ANDERSON: And is there a wetland's map included in the application? 

MR. ALUETA: I believe, though, there was a wetland map attached as an exhibit in the Staff Report, 
also, in the comments. I believe it came from the Army Corps. 

COUNCILMEMBER ANDERSON: I didn't, I didn't see it mentioned in the report itself, so that's why 
I'm asking. But if it's an exhibit then ... 

MR. ALUETA: It indicates, the Staff Report indicates, I believe, that the wetland encompasses 10,040 
something square feet, and ... 

COUNCILMEMBERANDERSON: Is it an Army Corps of Engineer wetland map? 

MR. ALUETA. Ah, yes. 

COUNCILMEMBER ANDERSON: It's pretty much not readable. Yeah, I'm looking at it, but it's 
pretty much not readable. So maybe I can just borrow yours and look at yours when we're pau. 

MR. ALUETA: Okay. 

COUNCILMEMBER ANDERSON: Thank you, Chair. That was just my concern. 

CHAIR CARROLL: And, Members, keep mind that application has been withdrawn and the 
Chair will still be making a recommendation as soon as the Members have finished their 
questioning. Molina. 

COUNCILMEMBER MOLINA: Yeah. Thank you, Chairman. And now that the applicant has stated 
they're gonna withdraw the application, just for my own curiosity to the Department, what kind 
of fees are they looking at in terms of costs? 

MR. ALUETA: Oh, for refiling? 

COUNCILMEMBER MOLINA: Yeah. 

MR. ALUETA: It'd be as established in your budget ordinance. It would be based on the valuation of 
the project. And because it's a zoning change we would take the valuation of the land. So, and, 
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and, it could range anywhere between a minimum of like $350 to I believe the max is, is set at 
$7500. I'm not positive, but I think we have a max of that. But that would be for like a 
$30 million project. So, I would not anticipate this one being more than a couple thousand--

COUNCILMEMBER MOLINA: Yeah, okay. 

MR. ALUETA: --at the most. 

COUNCILMEMBER MOLINA: Okay, thank you. 

CHAIR CARROLL: Anything further before the Chair gives--oh, I'm sorry, Mr. Alueta. 

MR. ALUETA: Oh, no. It was just indicated there is also ... and if they corne in later on, there is an 
SMA application. It would be the same thing based on the valuation of the proposed build out 
and tho ... , those fees. 

COUNCILMEMBER MOLINA: Alright. Thank you. Thank you, Chair. 

CHAIR CARROLL: Anything further before the Chair gives his recommendation? Seeing none. The 
Chair will accept a motion on the floor to file the communication. 

VICE-CHAIR PONTANILLA: So moved. 

COUNCILMEMBER TAVARES: Second. 

CHAIR CARROLL: It's been moved by Mr. Pontanilla, seconded by--

COUNCILMEMBER TAVARES: Whoever. 

CHAIR CARROLL: --Ms. Tavares. As the maker of the motion, Mr. Pontanilla. 

VICE-CHAIR PONTANILLA: Just want to thank the applicant for corning forward and removing the 
It, it's good to hear they're going to start all over again, and I best 

move. Thank you, Chair. 

CHAIR CARROLL: Thank you. Mr. Molina followed by Mr. Mateo. 

COUNCILMEMBER MOLINA: Yeah, Mr. Chairman, I just want to commend the applicant for taking 
this step. I think, you know, as they stated they kept to their word about as a family business 
doing the right thing. And I think they should be commended and, you know, it's much 
appreciated by all. And I would hope that when they do complete their new application that it's 
taken up soon, mo ... , most likely by a future Council. But, I just wanna thank them for their 
consideration and doing the right thing. Thank you, Mr. Chairman. 

CHAIR CARROLL: Thank you, Mr. Molina. Mr. Mateo. 
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COUNCILMEMBER MATEO: Chairman, thank you. And I echo the sentiments shared by Member 
Molina. And I also would hope that when the app ... , when the application is complete and 
forwarded to the, to the Department, that they would expedite the application as soon as possible 
to help in the compensation of loss time in this particular application process. Thank you, Chair. 

CHAIR CARROLL: Thank you. Ms. Johnson. 

COUNCILMEMBER JOHNSON: I would also like to remind Members that in other cases that we've 
had, like the Ueoka property, and other situations, any Council Member may move this issue 
forward as a land use change, you know, to hopefully just send the message that we wanna have 
this addressed. And I patronize the Lahaina Ace Hardware and these people are very wonderful 
people. They're very community minded. And I look at Walmart and I look at Borders and I 
look at all of the huge retail development that has been approved in the past and I go, you know 
what, if we could only treat some of our local businesses the way that some of the big box 
retailers have been treated. I think it might help a little bit. I know they have way more money 
than our local families, but I just want to commend these people for doing the right thing, and I 
would be willing to do whatever I need to do to support small business. Thank you, Mr. Chair. 

CHAIR CARROLL: Any further discussion to the motion on the floor? Hearing none. All those in 
favor, please signify by saying, aye. 

COUNCIL MEMBERS: Aye. 

CHAIR CARROLL: Oppose. Motion carried unanimously. 

VOTE: AYES: Councilmembers Anderson, Johnson, Mateo, Molina, Tavares, 
Vice-Chair Pontanilla, and Chair Carroll. 

NOES: None. 

EXC.: CouncHmembers Hokama and Kane. 

ABSENT: None. 

ABSTAIN: None. 

MOTION CARRIED 

ACTION: Recommending FILING of communication. 

CHAIR CARROLL: Members, and the applicant, and members of the public, especially out there in 
Akaku that have joined us today, thank you for being with us. This Land Use Committee 
Meeting of August 16th now stands adjourned. . .. (gavel) . .. 
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